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  Substitutions (3-20-2018)
				
A. [bookmark: _Toc486423825]Article I is modified by adding a “Property Substitution Cap” table: 

	Property Substitution Cap

	Property Substitution Cap

	___ Mortgaged Properties


	Aggregate Release and Substitution Cap
	___ Mortgaged Properties

	Additional Permitted Substitute Property MSAs
	[List if applicable, or state “None”]

	(See Section 7.07 for Mortgaged Property substitution provisions.)




B. The following new Section 7.01(l) is added:
[bookmark: _GoBack]		
(l)	A Substitute Property Transfer that satisfies the requirements of Section 7.07.


C.	Section 7.05(a)(vi) is modified as shown below:

(vi)	The sum of the Mortgaged Properties released in connection with this and all prior Release Property Transfers and Substitute Property Transfers does not exceed either the Release Cap or the Aggregate Release and Substitution Cap specified in Article I.

D.	The following new Section 7.07 is added:


7.07	Mortgaged Property Substitutions. 

(a)	The Transfer of one or more of the Mortgaged Properties (each a “Replaced Property”) and the simultaneous acquisition by Borrower of one or more replacement properties (each a “Substitute Property” and collectively, the “Substitute Properties”) will be considered a “Substitute Property Transfer” if each of the conditions set forth in this Section 7.07(a) is satisfied. 

(i) The Substitute Property Transfer occurs on or before a date that is six months prior to the Maturity Date. 
(ii) Borrower may request a proposed Substitute Property Transfer no more than twice in any calendar year. 
(iii) No Event of Default has occurred and is continuing, except that if the Substitute Property Transfer will cure the Event of Default, then a Replaced Property may be released and substituted with a Substitute Property pursuant to the requirements of this Section 7.07. 
(iv) Each Substitute Property must satisfy the following conditions:
(A)	It is a residential real property of a similar property type as the Replaced Property (such as 2-4 family home, townhome, or detached single-family residential dwelling), unless otherwise approved by Lender.
(B)	It is not a housing cooperative or manufactured housing.
(C)	It is occupied by an Eligible Tenant under an Eligible Lease.
(v) Borrower has submitted to Lender, not less than 60 days prior to the proposed Substitute Property Transfer date, all the following:
(A)	A Substitute Property Transfer request substantially in the form attached to this Loan Agreement as Exhibit D.
(B)	Evidence satisfactory to Lender that the conditions of this Section 7.07 are or will be satisfied in connection with the Substitute Property Transfer.

(C)	The Substitute Property Processing Fee.  

(vi) The sum of the Mortgaged Properties released in connection with this and all prior Substitute Property Transfers and Release Property Transfers does not exceed either the Substitution Cap or the Aggregate Release and Substitution Cap specified in Article I.
(vii) The rent for the Substitute Property (or Substitute Properties) must equal or exceed the rent for the Replaced Property (or Replaced Properties).  
(A)	If any Replaced Property is vacant, then annualized market rent for such Replaced Property (as determined by Lender) will be used rather than in-place rent. 
(B)	If the Replaced Property was subject to a HUD Section 8 voucher and the Substitute Property is also subject to a HUD Section 8 voucher, Lender in its discretion may accept the maximum rent permitted in accordance with HUD guidelines under the replacement voucher as equaling or exceeding the rent for the Replaced Property under this Section 7.07(a)(vii). 
(viii) Lender has obtained, at Borrower’s expense, one or more appraisals acceptable in all respects to Lender dated no more than 180 days prior to the Substitution Date for all Substitute Properties and Replaced Properties that are part of the proposed Substitute Property Transfer (collectively, “Substitute Property Transfer Appraisals”). 
(ix) The Substitute Property Transfer Appraisals must show that the aggregated value of the Substitute Properties is equal to or greater than the greater of the following: 
(A) 	The aggregated value of the Replaced Properties on the Effective Date.
(B) 	The aggregated value of the Replaced Properties at the time of the Substitute Property Transfer request.
(x)	The Substitute Property Appraisals must show that each Substitute Property has a minimum condition rating of C4 and a minimum quality rating of Q5, provided that Lender may approve a condition rating of C5 in its discretion.
(xi) Each Substitute Property must either be in (A) a Metropolitan Statistical Area (“MSA”) that contains at least five Mortgaged Properties as of the Effective Date or (B) an “Additional Permitted Substitute Property MSA” specified in Article I that will contain at least five Mortgaged Properties after the proposed Substitute Property Transfer.
(xii) Any remaining Properties after the release of such Replaced Property must be in a MSA that contains at least five Mortgaged Properties after the proposed Substitute Property Transfer, which can include the Mortgaged Properties after the proposed Substitute Property Transfer.
(xiii) Borrower must deposit with Lender such additional amount necessary to accumulate with Lender the entire sum required to pay, when due, Taxes, Insurance premiums, and HOA Fees for the Substitute Properties. 
(xiv) Borrower must perform any repairs that Lender determines are necessary with respect to any Substitute Property prior to the Substitute Property Transfer date and fund any additional Capital Replacement and Repair Reserves required by Lender related to the Substitute Properties on or prior to the Substitute Property Transfer date.
(xv) Borrower, Pledgor, Guarantor, and any new Property Manager approved by Lender must execute such additional documents as Lender may require to evidence and acknowledge the Substitute Property Transfer (“Substitute Property Transfer Loan Documents”). Such Substitute Property Transfer Loan Documents will become part of the Loan Documents defined in Article XI.

(xvi) Borrower must deliver to Lender on or prior to the Substitute Property Transfer date an opinion of counsel that meets the following requirements:

(A)	The counsel providing the opinion is acceptable to Lender.

(B) 	The opinion is addressed to Lender.

(C) 	The opinion is paid for by Borrower.

(D) 	The opinion is in form and substance satisfactory to Lender.

(E) 	The opinion confirms each of the following:

(1)	The Substitute Property Transfer Loan Documents were duly authorized, executed, and delivered by Borrower.
(2)	The execution and delivery of the Substitute Property Transfer Loan Documents and the performance by Borrower, Guarantor, and Pledgor (as applicable) of its obligations under such documents will not cause a breach or a default under any agreement, document, or instrument to which Borrower, Guarantor, or Pledgor (as applicable) is a party or to which it or the Mortgaged Properties are bound. 

(xvii) Lender must receive one or more lender’s policies of title insurance satisfactory to Lender with respect to each Substitute Mortgage Property.

(xviii) Lender has had an opportunity to inspect each Substitute Property, and Borrower has provided such other information with respect to the Substitute Properties as Lender may require. 
(xix) Lender has received satisfactory evidence that each Substitute Property is insured in accordance with the requirements of the Loan Documents.
(xx) The Replaced Properties must be Transferred in exchange for value to a Person that is not the Pledgor or the Guarantor. 
(xxi) Borrower pays or reimburses Lender, upon demand, for all costs and expenses, including all Attorneys’ Fees and Costs, incurred by Lender in connection with the Substitute Property Transfer; provided, however, that Lender will not be entitled to collect a Transfer Processing Fee or a Transfer Fee. 
(xxii) Borrower satisfies any other conditions of Lender to meet Lender’s then-current underwriting requirements for single family rental.
(b)	Notwithstanding the foregoing, if the Loan is included in a “real estate mortgage investment conduit” within the meaning of Section 860D of the Code (a “REMIC Trust”), no substitution will be permitted unless (i) either (A) immediately after such substitution the ratio of the aggregate unpaid principal balance of the Loan to the aggregate value of the remaining Mortgaged Properties (as determined by Lender in its sole discretion using any commercially reasonable method permitted to a REMIC Trust, excluding the value of any personal property (other than fixtures) or going concern value, (if any)) is equal to or less than 125% or (B) the ratio of the unpaid principal balance of the Loan to the value of the Mortgaged Properties (including the Substitute Property or Substitute Properties and excluding the Replaced Property or Replaced Properties) will not be greater than the ratio of the unpaid principal balance of the Loan to the value of the Replaced Properties immediately before the release, or (ii) Lender receives an opinion of counsel acceptable to Lender that the substitution will not cause the REMIC Trust holding the Loan to fail to maintain its status as a REMIC Trust as a result of the substitution of the Substitute Property or Substitute Properties for the Replaced Properties.  
E.	Article XI is modified to add the following definitions:
“Substitution Cap” – means the number of Mortgaged Properties set forth in Article I that are eligible for a Substitute Property Transfer under Section 7.07. 

“Substitute Property” is defined in Section 7.07.

[bookmark: _cp_blt_2_241]“Substitute Property Processing Fee” means a nonrefundable fee of [$_______] per proposed Substitute Property for Lender’s review of the proposed Substitute Property Transfer.












[bookmark: _Ref387915037]EXHIBIT D
FORM OF SUBSTITUTE PROPERTY TRANSFER REQUEST
	Freddie Mac Loan Number:
	__________________



	Borrower:
	_________________________________________________________________

	Lender:
	_________________________________________________________________

	Date of Request:
	_________________________________________________________________

	Re:
	Substitute Property Transfer Request (“Substitution Request”) for the above-referenced Loan by and between Borrower and Lender 



	Borrower hereby gives notice of its intent to Transfer each of the Properties listed on Annex I to this Substitution Request (individually, each a “Replaced Property,” and collectively, the “Replaced Properties”) and substitute with the Properties listed on Annex I to this Substitution Request (individually, each a “Substitute Property,” and collectively, the “Substitute Properties”).  In connection with such Transfer, Borrower certifies the following:
(a)	The date of the proposed Transfer (“Transfer Date”) is _______________________, which is before the date that is six months prior to the Maturity Date of the Loan Agreement.

(b)	No Event of Default has occurred and is continuing with respect to the Loan, or if there is any continuing Event of Default, it relates only to one or more Replaced Properties and is described on Annex I to this Substitution Request.

(c)	Enclosed are true, correct and complete copies of each material agreement relating to the proposed Transfer, including any draft HUD-1 or other closing statements.
(d)	Annex I to this Substitution Request sets forth the following for each Replaced Property:			
(i) 	Anticipated gross sales price (including any earnest money, down payment or similar deposit included in the total sales price to be paid by the purchaser of such Replaced Property).

(ii) 	Anticipated Transfer expenses.

(iii)	Anticipated Transfer proceeds.

(e)	The Property Substitution Cap specified in Article I of the Loan Agreement is ______ Mortgaged Properties.  The total number of Substitute Properties included in this Substitution Request, together with all previously substituted Substitute Properties, is _______.  The Aggregate Release and Substitution Cap Specified in Article 1 of the Loan Agreement is _______ Mortgaged Properties. The total number of Substitution Properties included in this Substitution Request, together with all previously substituted Substitute Properties and all previously released Release Properties is ________.

(f)	The Replaced Property will be Transferred in exchange for United States dollars for value and will not be transferred to Pledgor or Guarantor.




All capitalized terms used but not defined in this Substitution Request will have the meanings given to them in the Loan Agreement.

BORROWER:

_______________________________________
Name:
Title:



image1.png
Fr?ddie Mac

MULTIFAMILY




