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The Mortgaged Property is subject to a ground lease recorded in the land records of the Property Jurisdiction (as amended, the “Ground Lease”) under which Borrower, as ground lessee (“Ground Lessee”), leases the Land (“Leasehold Estate”) from the owner (“Ground Lessor”) of the fee simple interest in the Land (“Fee Estate”).  
A.
The following is added to Article I:

	Ground Lease Reserve

	Ground Lease Reserve - __ Collected or __ Deferred 

	(See Article IV)


B.
The following new Section 3.07 is added to the Loan Agreement:


3.07
Ground Lease Additional Recourse. 

(a) 
Borrower will be personally liable to Lender for the repayment of a portion of the Indebtedness equal to any loss or damage suffered by Lender if the Ground Lessor pledged its Fee Estate in the Land as additional collateral for the Loan by signing the Security Instrument, but following a foreclosure under the Security Instrument, either the Lender or the purchaser out of foreclosure does not have fee title to the Mortgaged Property free and clear of the Ground Lease (unless Lender or such purchaser elects not to merge the Fee Estate and the Leasehold Estate).
(b)
Borrower will be personally liable to Lender for any payments made by Lender to cure any Ground Lessee default under the Ground Lease (“Ground Lessee Default”).
(c)
Borrower will become personally liable to Lender for the repayment of all of the Indebtedness upon the occurrence of any of the following:

(i) 
Borrower fails to comply with the provisions of Sections 10.23(b)(iii) [surrender, termination, amendment, subordination, or rejection of the Leasehold Estate], 10.23(e) [Bankruptcy Events] and 10.23(g) [Option to Renew or Extend Ground Lease].

(ii)
If the Ground Lessor pledged the Fee Estate as additional collateral for the Loan by signing the Security Instrument, and the Security Instrument fails to constitute a first Lien upon the Fee Estate, subject only to Permitted Encumbrances.  

C.
The following new Section 4.06 is added to the Loan Agreement:

4.06
Ground Lease Reserves.

(a)
Deposits. When required by Lender, Borrower will deposit with Lender on the Closing Date and on each Payment Date under the Note an additional amount sufficient to accumulate with Lender the entire sum required to pay, when due, the rent (“Ground Rent”) due under the Ground Lease (“Ground Lease Reserve Fund”).  

The amount of each required deposit into the Ground Lease Reserve Fund must be sufficient to enable Lender to pay the Ground Rent before the last date upon which the payment may be made without any penalty or interest charge being added.

(b)
Disbursements. Lender will pay the monthly or periodic installments of the Ground Rent specified in the Ground Lease whether or not Lender receives a bill or invoice for such installments. Lender will have no obligation to pay Ground Rent if the amount exceeds the Ground Lease Reserve Fund then held by Lender. Lender may pay Ground Rent according to any bill, statement or estimate from Ground Lessor without inquiring into the accuracy of the bill, statement or estimate.
(c)
Adjustments to Reserve Fund Deposits. If at any time the amount of either the Ground Lease Reserve Fund held by Lender for payment of Ground Rent exceeds the amount reasonably deemed necessary by Lender, the excess will be credited against future payments into the Ground Lease Reserve Fund. If at any time the amount of the Ground Lease Reserve Fund is less than the amount reasonably estimated by Lender to be necessary, Borrower will pay to Lender the amount of the deficiency within 20 days after Notice from Lender.

(d)
Delivery of Invoices; Proof of Payment by Borrower.  Borrower will promptly deliver to Lender a copy of all notices of, and invoices for, Ground Rent. If Lender has not established a Reserve Fund for Ground Rent, then on or before the date the Ground Rent is due, Borrower will provide Lender with proof of payment of the Ground Rent. 

D.
The following new Section 10.23 is added to the Loan Agreement: 

10.23
Ground Lease. 
(a)
Additional Representations and Warranties. Borrower represents and warrants to Lender as follows as of the Effective Date:

(i)
Borrower has delivered a complete and correct copy of the Ground Lease to Lender.

(ii)
The Ground Lease is in full force and effect in accordance with its terms.  

(iii)
Borrower has not waived, canceled or surrendered any of its rights as Ground Lessee under the Ground Lease. 
(iv)
Borrower is the sole owner of, and has good and marketable title to, the Leasehold Estate. 
(v)
The Leasehold Estate and the Fee Estate are each free and clear of all Liens, encumbrances and other matters affecting title, other than the Lien of the Security Instrument and matters permitted by the Loan Documents or approved by Lender.

(vi)
No default exists under the Ground Lease by Ground Lessee or, to the best of Borrower’s knowledge after due inquiry and investigation, Ground Lessor, and no event has occurred which, with the passage of time or the giving of Notice, or both, would constitute a default by either Ground Lessee or Ground Lessor.
(b)
Additional Covenants.

(i)
Borrower will comply with all of the terms and conditions of the Ground Lease.
(ii)
If Lender is not collecting Ground Lease Reserves pursuant to Article IV, Borrower will pay all Ground Rent when due and provide Lender with evidence of such payment.

(iii)
Borrower will not, without the written consent of Lender, take any of the following actions:

(A)
Surrender the Leasehold Estate to Ground Lessor or terminate or cancel the Ground Lease. Borrower agrees that any such surrender or termination made without Lender’s prior written consent will be void.
(B)
Amend the Ground Lease, either orally or in writing, or waive any of Borrower’s rights under the Ground Lease. Borrower agrees that any such amendment or waiver made without Lender’s prior written consent will be void.
(C)
Subordinate the Ground Lease or the Leasehold Estate to any mortgage, deed of trust or other Lien on Ground Lessor’s Fee Estate.

(D)
Except in compliance with Section 10.23(e) following a Bankruptcy Event, reject or assume the Ground Lease or assign the Leasehold Estate pursuant to Section 365(h) of the Bankruptcy Code.

(c)
Grant of Power of Attorney to Lender.  Borrower authorizes and appoints Lender as attorney in fact for Borrower to perform all of Borrower’s obligations and to exercise all of Borrower’s rights and powers under the Ground Lease, and to take any of the following additional actions related to the Ground Lease:

(i)
Prevent or cure any Ground Lessee Default, without regard to any cure period granted under the Ground Lease.
(ii)
Renew or extend the term of the Ground Lease. 
(iii)
Perform or carry out any of Borrower’s obligations under this Section 10.23.
(iv)
Appoint arbitrators and conduct arbitration proceedings pursuant to the Ground Lease, if applicable.

(v)
Request and obtain estoppel certificates from Ground Lessor pursuant to the Ground Lease, if applicable.

This power of attorney is coupled with an interest and therefore is irrevocable. However, nothing in this Section 10.23(c) will require Lender to incur any expense or take any action. Lender will not be liable to Borrower for any action taken or omitted to be taken by Lender, in good faith, in reliance on a written notice from Ground Lessor stating that a Ground Lessee Default has occurred and is continuing, even though Borrower may question or deny the existence or nature of the Ground Lessee Default. 
(d)
Notices.  Borrower will deliver to Lender a true and correct copy of each notice, demand, complaint or request from Ground Lessor with respect to the Ground Lease within 10 days after Borrower’s receipt of any such notice.

(e)
Bankruptcy Events.  It will be a “Ground Lease Bankruptcy Event” if, pursuant to or within the meaning of the Bankruptcy Code, either the Ground Lessor or Borrower, as Ground Lessee, commences a voluntary case or consents to the entry of an order for relief against it in an involuntary case, or if a court of competent jurisdiction enters an order or decree under the Bankruptcy Code that is for relief in an involuntary case against Ground Lessor or Borrower.  A Ground Lease Bankruptcy Event in which Ground Lessor is the debtor is a “Ground Lessor Bankruptcy Event;” a Ground Lease Bankruptcy Event in which Ground Lessee is the debtor is a “Ground Lessee Bankruptcy Event.”
(i)  
Rejection of Ground Lease by Ground Lessee.  Borrower assigns to Lender, as additional security for the Indebtedness, Borrower’s right to reject the Ground Lease under Section 365(h) of the Bankruptcy Code after the occurrence of a Ground Lease Bankruptcy Event.  If Borrower decides to reject the Ground Lease after any Ground Lease Bankruptcy Event, Borrower will give Lender Notice, at least 10 days in advance, of the date on which Borrower intends to apply to the Bankruptcy Court for authority and permission to reject the Ground Lease.  Lender will have the right, but not the obligation, within 10 days after receipt of Borrower’s notice, to deliver to Borrower a Notice (“Lender’s Assumption Notice”) in which (1) Lender demands that Borrower assume the Ground Lease and assign the Ground Lease to Lender or Lender’s designee, in accordance with the Bankruptcy Code, and (2) Lender agrees to cure or provide adequate assurance of prompt cure of each Ground Lessee Default reasonably susceptible of being cured by Lender and of future performance under the Ground Lease. If Lender timely delivers Lender’s Assumption Notice to Borrower, Borrower may not reject the Ground Lease and will, within 15 days after receipt of Lender’s Assumption Notice, comply with the demand contained in clause (1) of Lender’s Assumption Notice. If Lender does not timely deliver Lender’s Assumption Notice to Borrower, Borrower will have the right to reject the Ground Lease.

(ii)
Rejection of Ground Lease by Ground Lessor. If, after the occurrence of a Ground Lessor Bankruptcy Event, Ground Lessor rejects the Ground Lease pursuant to Section 365(h) of the Bankruptcy Code, then:
(A)
Immediately after obtaining notice of the rejection, Borrower will deliver a copy of the notice to Lender.
(B)
Borrower will not, without Lender’s prior written consent, elect to treat the Ground Lease as terminated pursuant to Section 365(h) or any other applicable provision of the Bankruptcy Code.  Further, Borrower will transfer and assign to Lender, as additional security for the Indebtedness, Borrower’s rights, after such rejection by the Ground Lessor, to treat the Ground Lease as terminated, and any termination of the Ground Lease made by Borrower without Lender’s prior written consent will be void from its inception and of no legal force or effect.
(C)
The Security Instrument and the Lien created by the Security Instrument will extend to and encumber Borrower’s retained rights under the Ground Lease that are appurtenant to the Leased Premises for the balance of the term of the Ground Lease and for any renewal or extension of those rights under the Ground Lease.
(D)
Borrower transfers and assigns to Lender, as additional security for the Indebtedness, all of Borrower’s rights to damages caused by Ground Lessor’s rejection of the Ground Lease after the occurrence of a Ground Lessor Bankruptcy Event and all of Borrower’s rights to offset such damages against rent payable under the Ground Lease.  As long as no Event of Default has occurred and is continuing, Lender agrees that it will not enforce its rights under the preceding sentence, but will permit Borrower to exercise such rights with Lender’s prior written consent.

(E)
Any amounts received by Lender as damages arising out of Ground Lessor’s rejection of the Ground Lease will be applied to amounts then due and payable in any manner and in any order determined by Lender (unless otherwise required by applicable law).

(f)
New Lease.  If the Ground Lease is canceled or terminated for any reason before the natural expiration of its term, and Lender (or its designee) obtains from Ground Lessor a new lease in accordance with the terms of the Ground Lease, then Borrower will have no right, title or interest in and to such new lease or the leasehold estate created by such new lease.
(g)
Option to Renew or Extend Ground Lease.  Borrower will give Lender Notice of Borrower’s intention to exercise any option to renew or extend the term of the Ground Lease at least 90 days, but not more than 150 days, before the last day on which the option may be exercised. If Borrower intends to renew or extend the term of the Ground Lease, Borrower will deliver to Lender, together with the Notice of such decision, a copy of the notice of renewal or extension that Borrower delivers to Ground Lessor. If Borrower does not intend to renew or extend the term of the Ground Lease or if Borrower fails to deliver its Notice of exercise of its option to renew or extend the term of the Ground Lease at least 90 days before the last day on which the option may be timely exercised, Lender will have the right, but not the obligation, to renew or extend the term of the Ground Lease for and on behalf of Borrower.

(h)
No Merger of Estates.    

(i)
If Borrower acquires the Fee Estate, (A) there will be no merger between the Fee Estate and the Leasehold Estate unless all Persons, including Lender, that have an interest in the Ground Lease consent in writing to the merger, and (B) if the Lien of the Security Instrument does not already cover the Fee Estate, the Lien of the Security Instrument will automatically be spread to cover the Fee Estate, without the necessity of any further conveyance, and as so spread will be prior to the Lien of any mortgage, deed of trust or other Lien placed on the Fee Estate after the date of the Security Instrument.  Promptly after Borrower’s acquisition of the Fee Estate, Borrower, at its sole cost and expense, including payment of Lender’s Attorneys’ Fees and Costs and out-of-pocket disbursements, will execute and deliver all documents and instruments necessary to confirm that the Fee Estate is subject to the Lien of the Security Instrument, and will provide to Lender a title insurance policy insuring that the priority of the Lien of the Security Instrument on  both the Fee Estate and the Leasehold Estate is the same as the priority of the Lien of the Security Instrument on the Leasehold Estate as of the Effective Date. 
(ii)
If Lender acquires the Fee Estate and the Leasehold Estate (whether pursuant to the provisions of the Ground Lease, by foreclosure of the Security Instrument or otherwise), the Fee Estate and the Leasehold Estate will not merge as a result of such acquisition and will remain separate and distinct for all purposes after such acquisition unless and until Lender elects to merge the Fee Estate and the Leasehold Estate.
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