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The following new Section 10.21 is added to the Loan Agreement:
10.21
Condominium 100% Owned by Borrower.


(a)
Additional Representations and Warranties. Borrower represents and warrants to Lender as follows as of the Effective Date:
(i) The Mortgaged Property is a condominium (“Condominium”) established under the laws governing the establishment of condominiums in the Property Jurisdiction (“Condominium Act”).  

(ii)
The Condominium was created pursuant to and is governed by certain instruments, which may include a recorded map or plat, a condominium declaration, and bylaws (all of the instruments that created and govern the Condominium are, collectively, the “Condominium Instruments”). 

(iii)
Borrower has delivered complete and correct copies of all of the Condominium Instruments to Lender.

(iv)
Borrower owns 100% of the Condominium units.

(v)
If there is a Condominium association, Borrower is the sole member of and controls the Condominium association. 

(vi)
The Mortgaged Property includes 100% of the Condominium units and 100% of the common elements of the Condominium and the Mortgaged Property includes all rights, easements, rights of way, reservations and powers of the Borrower under the Condominium Act and the Condominium Instruments, in Borrower’s capacity as owner of all of the Condominium units, together with any rights that Borrower may have, in any capacity, under the Condominium Act and the Condominium Instruments, specifically including all rights to approve any amendments to the Condominium Instruments.  


(b)
Additional Covenants.

(i)
Borrower will operate the Mortgaged Property solely as a rental apartment project.  

(ii)
None of the Condominium units, and no portion of the common elements of the Condominium, have been or will be sold, conveyed, or encumbered, or are or will be subject to any agreement to convey or encumber.
(iii)
Borrower will not modify or amend the Condominium Instruments without the prior written consent of Lender, except that Borrower may terminate the Condominium Instruments without the prior written consent of Lender.  If Borrower terminates the Condominium Instruments pursuant to this Section 10.21(b)(iii), then within 30 days following the termination, it must provide notice to Lender of such termination together with updated tax parcel information for the Mortgaged Property.
(iv)
Borrower will maintain insurance meeting the requirements of Section 6.10 with respect to all of the Mortgaged Property, including the common elements of the Condominium.
(v)
If any provision of the Condominium Act is held invalid and such invalidity would affect the lien of the Security Instrument or impair the ability of Lender to enforce the lien of the Security Instrument or otherwise materially affect the rights of Lender under the Loan Documents, Borrower will execute such additional documents as may be necessary to affirm its obligations to Lender under the Loan Documents and to protect or further perfect the lien of the Security Instrument against the Mortgaged Property.

(vi)
If any court of competent jurisdiction issues a final order determining that the Condominium is not considered a validly-created condominium as established under the Condominium Act, Borrower will execute such additional documents as may be necessary to affirm its obligations to Lender under the Loan Documents and to protect or further perfect the lien of the Security Instrument against the Mortgaged Property.

(c)
Subordination. The Condominium Instruments are subordinated to the Lien of the Security Instrument, this Loan Agreement and all of the other Loan Documents.
(d)
Additional General Indemnification. Borrower agrees to indemnify, hold harmless and defend the Indemnitees against any and all losses, claims, damages, liabilities, and expenses, including Attorneys’ Fees and Costs, which may be imposed or incurred by any of them directly or indirectly arising out of, or in any way relating to, or as a result of any failure of Borrower to comply with any laws, regulations, ordinances, codes or decrees of any Governmental Authority with respect to the formation or operation of the Condominium.
(e)
Grant of Power of Attorney to Lender.  Borrower authorizes and appoints Lender as attorney in fact for Borrower to perform all of Borrower’s obligations and to exercise all of Borrowers rights and powers under the Condominium Instruments and the Condominium Act. This power of attorney is coupled with an interest and therefore is irrevocable. However, nothing in this Section 10.21 will require Lender to incur any expense or take any action. Lender agrees that it will not exercise the power of attorney granted in this Section 10.21 prior to the occurrence of an Event of Default.  All expenditures made by Lender pursuant to Section 10.21(e) will become an additional part of the Indebtedness as provided in Section 8.02.
(f)
Lender Not Considered Declarant.  Nothing in this Loan Agreement is intended to or will be construed to constitute Lender as the Declarant under the Condominium Act and/or the Condominium Instruments, or as the owner of the Condominium, or as a partner or joint venturer of Borrower.
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